
 

Date: 20160620 

Docket: T-132-13 

Ottawa, Ontario, June 20, 2016 

PRESENT: The Honourable Madam Justice Gagné 

BETWEEN: 

GAELEN PATRICK CONDON 

REBECCA WALKER 

ANGELA PIGGOTT 

Plaintiffs 

and 

HER MAJESTY THE QUEEN 

Defendant 

ORDER 

(Certification) 

UPON reviewing the judgment of the Federal Court of Appeal in this matter, issued July 

6, 2015; 

THIS COURT ORDERS THAT: 

1. This action is certified as a class proceeding; 

2. The Plaintiffs are appointed as representatives of the Class; 

3. The Class (or Class Members) is defined as: 
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All persons whose personal information was contained in an external hard 

drive in the control of Human Resources and Skills Development Canada 

(now known as Employment and Social Development Canada) or the 

National Student Loan Services Centre which was lost or disclosed to others 

on or about November 5, 2012, but not including senior management of 

Human Resources and Skills Development Canada, the Canada Student 

Loans Program, or Ministers and Deputy Ministers of the Ministry of Human 

Resources and Skills Development. 

4. The nature of the claims asserted on behalf of the Class and the relief sought by 

the Class are the following: 

With respect to the alleged breach of contract and warranty 

a. A declaration that the Defendant failed to adhere to the standards for the 

protection of the Personal Information set out in the statutes that are 

expressly referred to in the Contracts; 

b. A declaration that the Defendant failed to adhere to the Minister’s 

Policies, and in particular the Locked Container Policy, Encryption 

Policies and Clean Desk Policy; 

c. A declaration that the Defendant has not disclosed Personal Information in 

the manner required by the Contracts; 

d. A declaration that the Defendant has failed to destroy the Personal 

Information in the manner required by the Contracts; 

e. A declaration that the Defendant has retained the Personal Information for 

a period longer than allowed under the terms of the Contracts and for 

purposes not allowed by the Contracts; 

f. An award for nominal damages. 

With respect to an alleged commission of the tort of intrusion upon 

seclusion 

g. A declaration that the Defendant has committed the tort of intrusion upon 

seclusion; 
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h. An award of nominal and/or punitive damages. 

5. The Common Questions are the following: 

With respect to the alleged breach of contract and warranty 

a. Did the Class Members enter into a Contract with the Defendant for the 

provision of student loans? 

b. Did the contract between the Defendant and the Class Members contain 

terms that the Defendant would: 

i. Keep the Personal Information confidential? 

ii. Not disclose the Personal Information except as provided by the 

Contract and by applicable statutes? 

iii. Secure the Personal Information and ensure that it would not be 

lost and/or disclosed other than by the Contract or applicable 

statutes? 

iv. Delete, destroy, or otherwise not retain the Personal Information 

once the Class Members had repaid their student loan in full? 

v. Not disclose the Personal Information once the Class Members had 

repaid their student loan in full? 

c. As a result of its collection, retention, loss, or disclosure of the Personal 

Information, did the Defendant breach any of the terms particularized in 

sub-paragraph b? If yes, why? 

d. Did the Defendant warrant to Class Members that it would: 

i. Keep the Personal Information confidential? 

ii. Not disclose the Personal Information except as provided by the 

Contract and by applicable statutes? 

iii. Secure the Personal Information and ensure that it would not be 

lost and/or disclosed other than by the Contract or applicable 

statutes? 

iv. Delete, destroy, or otherwise not retain the Personal Information 

once the Class Members had repaid their student loan in full? 
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v. Not disclose the Personal Information once the Class Members had 

repaid their student loan in full? 

e. As a result of its collection, retention, loss, or disclosure of the Personal 

Information, did the Defendant breach any of the terms particularized in 

sub-paragraph d? If yes, why? 

f. Is the Defendant liable to pay any damages incurred by Class Members for 

breach of contract and warranty, the commission of the tort of intrusion 

upon seclusion, negligence and/or breach of confidence? 

g. Did the Defendant owe Class Members a duty of care in its collection, 

retention and disclosure of the Personal Information? 

h. If the answer to issue (g) is yes, did the Defendant breach that duty of care 

in its collection, retention and disclosure of the Personal Information? If 

yes, why? 

i. Did the Class Members communicate the Personal Information to the 

Defendant? 

j. Did the Defendant misuse the Personal Information in its collection, 

retention, loss, or disclosure of the Personal Information, and was that 

misuse to the detriment of the Class Members? 

k. If the answers to issues (i) and (j) are yes, did the Defendant breach the 

confidence of the Class Members in its collection, retention, loss or 

disclosure of the Personal Information? If yes, why? 

6. The attached Litigation Plan is approved; 

7. Sarkis Isaac (“Sarkis”), an accountant with the firm Howie & Partners in 

Windsor, Ontario, is appointed as the opt-out administrator to receive written 

elections to opt-out of the class action; 

8. Class Members who wish to opt-out of this action must do so by sending a written 

election to opt-out to Sarkis on or before August 31, 2016; 
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9. Any Class Member who has not validly opted-out of this action in accordance 

with paragraph 7 of this order will be bound by any determinations made by the 

Court in this action; 

10. The notice of certification of this action as a class proceeding (the “Notice”) shall 

be provided to Class Members in substantially the form attached as Schedule “A” 

to this order; and 

11. The Notice shall be disseminated to Class Members within 8 weeks of the date of 

this order in accordance with the Plan of Dissemination that is attached as 

Schedule “B” to this order; 

12. No costs are granted. 

"Jocelyne Gagné" 

Judge 
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Schedule “A” 
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Schedule “B” 

 

 


